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BRIEF FOR PLAINTIFF-APPELLEE 


Preliminary Statement 


of violating the injunction and 

count, for a total of $2,500. 

was also convicted of two counts of 
junction. He was fined $625 on each col 
of $1,250. Execution of the sentence 


has been stayed pending this appeal. 


Appellants’ appeals present three issues for 
by this Court. 
1. Whether tle evidence establi 
ants, in violation of an injunction, refused 
duly authorized Food and Drug ,dmini 
gators to conduct inspections authorized by 
2 Whether the district court improperly admitted 
allegedly prejudicial evidence over the defendants’ objec- 
tions. 
3. Whether the sentence imposed upon 
ants amounts to an abuse of discretion by 
court. 


Statement of the Case 


The corporate defendant, Diapulse Corporauon of 


America, is a Delaware corporation, with its principal 
place of business located in New Hyde Park, New York 


It manufactures and markets an electromagnetic gen- 
erator similar to a conventional diathermy unit but with 


« lower output, intended to create a unique athe rmal 
effect. The machine is ca’’ed the “Diapulse”. The 
Diapulse has been marketed with claims that it will help 
a wide range of medical problems. As noted above, Mr. 
Jesse Ross is the president of the corporation, while Mr. 
Joseph Ross is the vice-president and treasurcr of the 
corporation. 


1One count of the contempt petitior 


district court on April 28, 1976, before t 


e injunction. 


Was dIsMIssec 


injunction more comprehensi' 
previously in effect. 

this Court on March 21, 
Corporation of Ame rica, 


‘ 


denied, - U.S. 96 §$ 


section ViB 
July 18, 1974, provides in 
The Defendant, 
a corporation, shal 


. 


(b) grant ly authorized om 
the Food and Drug Admini: 

access to any of its offices, plants, fact 
houses, storage facilities, or other estab 
at reasonable } uring regular 
within reasonable 
ner to inspect suc 
nent equipment, finished 
containers, and labeling therein; 
tion may include copying and 
shall also extend to all things 
records, fil 
bearing on whether any 


been or are being manufactured 


cessed, packed, transported, or held i 


2. Attempted inspection of October 7th, 1975. 


FDA Investigator Murray L. Kurzman testified that 
on October 7, 1975, he and FDA investigator Harry R. 
Baukney visited the premises of the Diapulse Corporation 
at 4 Nevada Drive, Lake Success, New Hyde Park, 
New York, for the purposes of attempting to conduct 


} 4 


an inspection as authorized by the injunction (| A-105-107; 


“A” references 


3. Attempted inspection of October 15th, 1975. 
, 1975, inve I 


The Contempt 


Pursua 


c¥iminal conten 


Food 


conduct ins 


permanent inju 


The defend: 
on the grounds 


1 
ne 


to conduct 


employees of 


denied with 

have been refused on October 
with respect to an inspectic1 
on July 2, 1975 ‘A-19-24, 


With respect 
1975, the petition alleged that 
Corporation of America, and 
Joseph I. Ross, vice-} residen 
poration, at New 
Food and Drug Investigators who w 
ized employees of the Food and Drug Ad 
access to the Diapulse Corporation establishi 
Nevada Drive, Lake Success, New Hyde Park, 
at a reasonable time during 


inspect the establishment and 


An ir 
pertaining t 
April 28, 1976. 


ARGUMENT 


POINT | 


The evidence esiablished that appcllants refused 
to allow duly authorized Food and Drug Adminis- 
tration investigators to conduct inspections autho- 
rized by the injunction. 


a 


he provisions 
} 


junction of July 
that their convict! 


round whic n 


contention tn: 

not duly authorized t 
attempted to conduct 
1975. 


two 


t to proceed under 


‘ood and Drug 


those 


conduct 


Agenc\ *s auth 


Reliance b 


uw th 


cadeiepals 


FDA, a 


autnori 


conduct the 


injunction. 


POINT Il 


Evidence prejudicial to the appellants was net 


improperly admitted over appellants’ objections. 


appellants 
“errors implicit” in 


specify. In any eve? 


Appellants first refer 
to a teletype dated ( clol 
Rockville, Marylat 
ice requesting an 1ns} bs lelermine Viapulse’s com- 
pliance with the injuncti A cop) this telegram 
Was supplied 
savtioglars 
dence as part 
tions were 
th +7 of 
ground that ee vid 101 Seen brought 
appellants 
in fact, been 
overruled and 
(A104: Tr, 25 
basis for their cont 


properly admitted. 


le ype dated 
June, L975 . 19, paragraph 9), from FDA head- 
quarters New York District Of requesting an 


inspection is detevttes the firm’s complian with the in- 
junction. This 


spect, and that attempt 
dismissed by th 

This document 

the further 

was offered 

October, 1975, tel ‘ivpe and Was objec 

the ground that it had not been 

with the bill of particulars 

ease of the October, 1975 

cig and the document w: 

158; Tr. 79). Again appell . 
hinsti for their contention that the document was im- 
properly admitted. 


and 


Verilr\ 
Machines to some experimenters to conduct experiments 


A-229; Tr. 149] what they [the F.D.A.| had per- 


nitted you to do and no more? inder the terms of the 

injunction) (A-231; Tr. tol Although appellants ap- 

parently refer to the courts requiring Mr. Koss to an- 

swer this que stion aS an error, no objection Was raised 

by appellants after the district court had ruled the ques- 

/ tion relevant (A-231; Tr. 151) and no basis for error is 
stated in appellants’ brief. 

Appellants at this point in their brief also refer to 

the question addressed to Jesse Ross, by his counsel when 


ne Was questioned avoul Il: relusal to permit an F.D.A, 


inspection in 1972 and which was followed anothe 
question concerning Whether that refusal of Inspec- 
t10n Was followed DY a CON elnpi uc j n A-243;: Tr. L63). 
The prosecutor } “operly objected to the question on the 


grounds of relevancy, and the objection was sustained. 


t Appellants do not now explain the relevancy of the ques- 
tion nor provide any basis tor their contenti the 
di trict court erred In SUSLaIN ing Ln Objecllua, and, in- 
deed, this is nol surprising. The jUestion LO dé decided 
bs the jury Was whether or not appellan SS Were guilty 
of contempts in October of 1975. Whether appellants 


have 
ep } ne +h, aal : . ‘ a . 
fulled to establish that these rulings, even if they were 


conceded to be erroneous, Were anything more than harm- 


my ] + heat ".o7] + +1 ify , * 
less error. Thus appellants have failed to justify reversal 


1s 


POINT Il! 


The sentence imposed by the district court was 
neither excessive or erroneous. 


As noted above, on August 
sentenced Jesse Ross, the pre 
for his conviction on one count 
to a fine of $2500 ( A-329 
the vice-president and treasurer of 
fine of $625 on each cf two count 
jnnction, for a total fi f $1250 
tenced the corporis tion to a fine of 
counts for violating the injunction, 
$2500 (4-333). Anpellants 
excessive, arguing that 18 U.S.C 
of $1,000 as a fine upon a natura 


contempt which is also a criminal offense under 


sta.ite. What appellants overlook, however, 
U.S.C, $402 is not applicable here, since the 
for the district court to punish for disobedience of 
order involved in this action is found in 18 U.S.C. 
United States v. Diapulse Ce rporation of America, 
F. Supp. 935 (E.D.N.Y., 1973 

Moreover, it is well established that < S.C. § 401 
does not limit the sentencing power of th rt; the sen- 
tence is discretionary, and the court may punish for con- 
tempt “by fine or imprisonment.” The sentence is only 
reviewable to determine whether it is so extreme 
amount to an abuse of discretion. Green Vv. Unit 
356 U.S. 165, 185 (1958); United States v. 
Workers of America, 630 U.S. 25 
Vv. Conole, 365 F.2d 296 (3d Cir. 1966) 
U.S. 1025 (1967). fere, it is clear that 


were entirely reasonable. 


=1.000 f 


20 
CONCLUSION 


For all of the foregoing reasons, the 
of conviction should be affirmed. 


Dated: November 15, 1976 
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